AGENDA FOR 
Tuesday, September 15, 2009
Board of Alderpersons Meeting

Incarnate Word Cafeteria
7:30 p.m.
CALL TO ORDER
PLEDGE OF ALLEGIANCE

ROLL CALL
PUBLIC COMMENT

ADDITIONS TO AGENDA
ACKNOWLEDGEMENTS 
MINUTES – August 18, 2009 Board Meeting
REPORTS


Building Commissioner
Bel-Nor Police  


Marshal

Treasurer
City Administrator


Alderpersons

Mayor 
OLD BUSINESS
NEW BUSINESS
· Consideration of Ordinance on Video Service Provider’s

· Discussion and Consideration of Contract with Incarnate Word Academy in regards to lease of meeting space.

· Discussion of Gifting Books to Normandy High School

PUBLIC COMMENT

ADJOURNMENT
NOTICE: The Mayor and Board of Alderpersons may also hold a Closed Meeting, with a closed vote and record, as authorized by Section 610.021 Revised Statutes of Missouri, relating to legal issues, real estate, and/or personnel matters.

AGENDA FOR 
Tuesday, September 15, 2009
Planning and Zoning Commission Meeting

Incarnate Word Cafeteria
7:30 p.m.

PUBLIC HEARING – Video Service Provider’s Ordinance

CITY OF GREENDALE

BOARD OF ALDERPERSONS REGULAR MEETING

INCARNATE WORD ACADEMY MULTI-PURPOSE ROOM

August 18, 2009

MINUTES

PUBLIC HEARING – 2009 Rate of Property Taxation
Mayor Charles Ellis called the Public Hearing to order at 7:35 pm.  He asked City Administrator Brent Bury to address the 2009 Rate of Property Taxation.  He (Brent Bury) distributed information and explained the method for determining the city Property Taxation Rate.   Mayor Ellis asked if there were questions or comments from the public.  There were none.  Mayor Ellis then announced the Public Hearing was ended.

REGULAR BOARD OF ALDERPERSON’S MEETING  

Mayor Charles Ellis called the Meeting to order at 7:40 p.m.

PLEDGE OF ALLEGIANCE

ROLL CALL:  Mayor Charles Ellis, Attorney Philip Ayers, Alderpersons Alexander Herman, Mable Clark, and Rene Freels, City Administrator Brent Bury, Treasurer David Ruth, Sgt. John Bernsen, and City Clerk Evelyn B. Topps.

ABSENT:  Alderperson Chandra Coughley, (with notice) Building Commissioner Raymond Winston, and Marshal John Parish.

PUBLIC COMMENTS:  none
ADDITIONS TO THE AGENDA:  none

ACKNOWLEDGEMENTS:  Mayor Ellis acknowledged the birthdays of Alderperson Alexander Herman and himself in September.  Attorney Philip Ayers and Sgt. John Bernsen stated that their birthdays were in September also.

MINUTES

Alderperson Alexander Herman had a correction regarding the Minutes of July 21, 2009.  Page 2, last line (following the Marshal’s report currently reads) He (Chairman Herman) then asked Marshal Parish not to pass out the letter he referred to.  CORRECTED TO READ:  He (Chairman Herman) then asked Marshal Parish not to pass out the letter he referred to at that time, but later in the meeting. 

Mayor Ellis offered an apology for the error as he was not present at this portion of the Meeting.  Alderperson Alexander Herman moved to accept the Minutes, following necessary corrections.   The motion was carried, all votes yes.  Alderperson Chandra Coughley was absent.  The Minutes of the August 3, 2009 Special Board of Alderpersons Minutes were accepted.

REPORTS

Mayor Charles Ellis stated that Building Commissioner Raymond Winston is absent.  However the violations per the Exterior Surveys needed to be corrected on or before September 19, 2009.   Also Mr. Winston will conduct an inspection thereafter.

Bel-Nor Police – Sgt. John Bernsen
Sgt. Bernsen distributed a copy of his report, along with a copy of the CAD list for July 21 through August 17, 2009, to each board member.  His report included 88 summonses issued for the City of Greendale, and other incidences which occurred between July 21, and August 15, 2009.  There were no questions of Sgt. Bernsen.

Marshal John Parish was absent.  Mayor Ellis stated that he had not been informed of anything pertinent to this meeting.

Treasurer David Ruth offered an apology for the error in the financial statement for the month of May.  He stated that revenue and expenses were below what was expected.  Further, that May was not a particular big month, but overall he was pleased with results.  Revenue for June picked up right where expected.  The months of July and August should see some tax sales.  There were no questions of the Treasurer.  Alderperson Rene Freels seconded by Alderperson Mable Clark, to accept the report of the Treasurer.  The motion was carried, all votes yes.  Alderperson Chandra Coughley was absent.

City Administrator Brent Bury gave the following report.

- The hole behind the property on Atwater has been repaired.

- One $85,000.00 CD matured at the end of July.  He stated further that the best rate on a    CD for 6 months is 1.99%.  The City Administrator stated that the CD was moved to Truman Bank into a Super Saver Savings Account at 2.2%.

Alderperson Rene Freels inquired about the signs regarding children on bikes.  Mayor Ellis stated that there could be signs about children playing.  City Administrator Brent stated that it is just a matter of identifying where the signs are needed.  Alderperson Freels stated she would get to work and compile a list.  Mayor Ellis stated to stick to the budget when ordering the signs.  Alderperson Freels asked if the issue of the signs should be placed on the Agenda for the next meeting.  Mayor Ellis replied no.

Alderperson Mable Clark

- I just want to thank everyone who helped in organizing and donating refreshments and other items for National Night Out. I thought it was a success and couldn’t have done it without each and every one of you.

I believe our guests that we invited to National Night Out could see that Greendale is a wonderful place to live.  With the support of the residents in making National Night Out so great, says a lot for our community. 

- The next Meeting of the Neighborhood Association is scheduled for October 13, 2009, at Incarnate Word Academy.  I will continue to remind the block captains as we get closer to the date.

- She received an email from the Normandy School District regarding a Job Fair they are having August 21, 2009.  She will get a confirmation.

Alderperson Chandra Coughley – (absent with notice)

Alderperson Alexander Herman 
-Emergency Management Plan, no activity this period.

- Solid Waste/Trash Coordinator, no activity this period.

- Street Commissioner, preliminary data, in final report is to be formalized for repairs to the sidewalks and lawn traces.

- Web Site Managing, no activity this reporting period.

- City Holiday Party/Celebration in December, no report this period.

- The Normandy School District will launch its first Reach out to Dropout event August 22, 2009.  This will consist of teams visiting all the homes of known dropouts in order to encourage them to return to school.

- Youth Activities Council (YAC), canvassing is in progress.

- Business District Planning, no activity this reporting period.

- On July 31, 2009, he was elected to the Board of Directors for the Friends of Greenwood Cemetery Association.

-We can look for some changes in the Normandy School District, especially at the high school.  Some changes have already been made at the Middle School level.  He expects great things from the principal of Normandy.

Alderperson Rene Freels

-She had been in contact with a company regarding shredding in the city office, in support of recycling.  David Ruth raised the issue of where the equipment would be placed, since the office is so small.  Alderperson Freels replied “we will find room”.

Mayor Ellis asked Alderperson Freels to finish her report, and questions would come at the end.

Alderperson Rene Freels continued her report as follows:

-She met with Mayor Ellis in regards to increasing recycling efforts in the city.  In addition to including Waste Management’s data (about how much we recycle). It was also decided to begin a household battery recycle drive.  Information about the program was sent out in the Green Sheets.  She will get bids on recycled paper for the office.

-She collected batteries for the recycle drive this month.  To date, seventy-five used batteries have been collected.

-Voted in the affirmative for the Better Family Life Amnesty Day.

-Collected over a hundred books for my book drive for Normandy High School.  I also obtained a list from the head librarian (Mrs. Walker-Williams) of books that are needed for this year.  I am asking the board to consider gifting these books to the library, and entertain this motion for next month.  Not all books are suitable for the library.

-I researched three paper companies (see list) that the city may obtain quotes from in order to take the office completely green.

-Met with the Superintendent and other representatives of Normandy School District in order to obtain permission and gain support for a project that would renovate the Normandy High School library, as well as build a computer learning center comparable to UMSL’s Technology and Learning Center (TLC). The idea was met with great response.  Alderperson Freels stated it seems possible that money can be raised through private donations to create the lab, as there might be companies interested in donating.  

-Did some research on the tennis courts of Normandy High School, that a store manager was willing to donate materials to rehab it.  She asked board members if they were willing to help.

-Cleaned out the sewer grates.  Refer to the Mayor for a complete schedule.  She encourages everyone to help clean the grates.

-Attended National Night Out.  Thanks for everything.

-I am working with Mr. Butler.  He is purchasing www.greendale.mo.gov for us, or something very similar.  We are also working the logo that is in the letterhead into the website.    

-Board members are invited to attend a Labor Day affair sponsored by Butler to be held at the Amphitheater, September 6, 2009, from 5:30 to 9:30 pm.  She is making signs.

-The tree care list is completed.  David Ruth asked about a florescent light at Boswell and Hillsdale.  Alderperson Alexander Herman referred to the crooked tree in front of his house.  He spoke about removing it.   City Administrator Brent Bury was asked to act on it soon, and report to Alderperson Freels.  Alderperson Herman stated that he was hearing of activities involving the Normandy School District that he was not aware of, further stating that he wanted to be informed.  Alderperson Mable Clark stated she thought the state had grants to help update schools.  Alderperson Herman suggested checking with Beverly Thompson.  Alderperson Clark suggested getting in touch with the state, even for money for books.

Mayor Charles Ellis-

-If officials have not begun to prepare handwritten or typed reports for the Board Meeting, the Mayor is asking them to do so going forward.  Also, the Mayor requests that the reports include, at minimum, the responsibilities they are responsible for and have agreed to perform at meetings throughout the year, when pertinent.  

-The Mayors of Small Cities is now on leave for the summer and will not reconvene until Wednesday, September 16th.  Meetings will be held at the Brentwood City Hall on the third Wednesday of each month until May 2010 (except for December) at 7:00 p.m.  

-The St. Louis County Municipal League is also on leave for the summer since its last meeting in April and will not reconvene until Thursday, September 24th at the Florissant Nature Lodge in Sunset Park at 7:30 p.m.

-The last area foreclosure meeting was held on Thursday, July 16th.  The next area foreclosure meeting is on this Thursday, August 20th at Pagedale City Hall at 12:00 noon.

-Consideration for reserve of CDBG funding for foreclosure rescue will be delayed for now, because members of St. Louis County’s Office of Community Development have not been adequately informed on how this process may apply specifically to our City.  We may revisit this option once the office has gathered all its needed information and has informed us on how we may proceed.

-Submissions for next month’s Greensheet are due in to Mrs. Lewis, Assistant City Clerk, no later than this Friday, August 21st.

-City Hall has received the delinquent list for trash bills for the month of August.  The Marshal has been requested to have all needed citations for delinquent trash bills written and submitted to the Bel-Nor Court Clerk no later than the court date for each month.  However, if the Marshal is not able to write the citations, the Mayor will then do so.

-Many thanks to everyone who pulled together to make National Night out a big success.

-St. Louis County Park Grant Applications are available online at www.muniparkgrnts.org  through the end of this week.  A pre-application meeting will be held at Normandy City Hall on Thursday, September 3rd at 5:00 p.m., and applications are due to the Park Grant Commission on Friday, October 30th at 4:00 p.m.  For more information, call the Commission’s Office at 314-726-4747 or go to the aforementioned website.

-The Tree Committee is scheduled to meet in the Multi-Purpose Room at Incarnate Word Academy on September 8th, time to be announced.  Please check the September Greensheet for more details.

-The Normandy School District has planned to reach out to parents in the district to encourage their children to come to school.  An initial training session for volunteers will be held at the Normandy High School library tomorrow evening (August 19th) at 6:00p.m., and visits to individual homes will be done this Saturday morning (August 22nd) from 9:30 a.m. to 12:00 noon.  Volunteers will meet at the high school library to get initial instructions before visiting the homes, and will reconvene afterwards for lunch and discussion.  For more information, contact Patrick Green, Mayor of Normandy, at 757-1835 or 385-7822.

-The County Council has placed on the November 2009 ballot a 1/10 cent sales tax proposal to fund an interoperable emergency communication system.  This would help public safety providers across all of St. Louis County meet a federal deadline of December 2012 for narrowbanding radio systems and also allow for full interoperability among all police and fire services.  St. Louis City, Jefferson and St. Charles Counties have passed the ballot measure.

-The Greendale Clean-Up Crew has met on July 25th and August 8th to clean grates in the city and pick up loose trash.  With assistance from help provided by a state grant, we will be requesting their assistance on August 29th and September 12th.  Finally, we will be requesting all neighbors that can pitch in to do final sweep of the neighborhood on October 10th.  We will initially meet at the Greendale Park Pavilion (at Rockdale and Leadale Drives) at 10:00 a.m. each day, and work up until 12:00 noon.  Please contact Alderperson Freels or the Mayor for more information or if you would like to help.

-The Planning and Zoning Commission met on August 10th to discuss a proposed zoning ordinance for video services providers (i.e., AT&T U-Verse).  The Commission has requested to present the ordinance with a public hearing to the Board of Alderpersons on September 15th.  Future meetings will be held quarterly on the second Wednesday of the month, starting on November 11th.

-The Mayor and Alderperson Herman will be presenting an updated emergency management plan for review by the Board during the next Board meeting.

-The Mayor will be meeting with the City Administrator and the clerks to finalize updating for the personnel policy handbook and appraisal process during the October board meeting.

-For future consideration, the Mayor has noted two areas in the city where foot traffic needs to be eliminated.  Those areas are: 1) through the gate allowing access to St. Vincent Park from Greendale Park (during hours St. Vincent Park is closed), 2) between two backyards on Greendale and the north end of Rockdale Drive.  The Mayor is researching viable solutions to address these matters, and hopes to bring some proposed solutions to the Board at or before the October board meeting.
OLD BUSINESS – NONE

NEW BUSINESS – ORDINANCES
City Administrator Brent Bury stated that Notice had been put in the newspaper regarding the estimated 2009 Tax Rate for the city.  There were no questions.  

Alderperson Alexander Herman introduced BILL NO. 605 – ORDINANCE NO. 595  AN ORDINANCE ESTABLISHING THE 2009 ANNUAL RATE OF TAXATION ON ALL REAL ESTATE MADE TAXABLE BY LAW WITHIN THE CITY OF GREENDALE, MISSOURI, EFFECTIVE WHEN and referred it to Attorney Philip Ayers for ITS FIRST READING by TITLE ONLY.
Alderperson Alexander Herman moved to accept BILL NO. 605 – ORDINANCE NO. 595 on ITS FIRST READING by TITLE ONLY.  Alderperson Mable Clark seconded.  Roll call vote, all votes yes.  Alderperson Chandra Coughley was absent.  The motion was carried.

Alderperson Alexander Herman moved to accept BILL NO. 605 – ORDINANCE NO. 595 ON ITS SECOND READING by TITLE ONLY.  Alderperson Mable Clark seconded.  Roll call vote, all votes yes.  Alderperson Chandra Coughley was absent.  The motion was carried.

Alderperson Alexander Herman moved to accept BILL NO. 605 as ORDINANCE NO. 595.  Alderperson Mabel Clark seconded.  Roll call votes, all votes yes.  Alderperson Chandra Coughley was absent.  The motion was carried.

City Administrator Brent Bury explained there are two versions of the Ordinance pertaining to the Approving a Settlement Agreement with AT&T SBC Landline (see Ordinance below).  He stated that the second Ordinance included the 5% payment to the Municipal league.  David Ruth suggested giving the 5% to the Municipal League, as they had carried the ball all of this time.  Alderperson Alexander Herman asked if this was a way to thank the attorneys for the work they did on the settlement.  City Administrator Brent Bury explained the work the Municipal League did on behalf of the cities.  David Ruth then stated he felt the City of Greendale should not be affected by what other cities did.

Alderperson Alexander Herman, seconded by Alderperson Rene Freels, moved to give the 5% to the Municipal League.  The motion was carried, all votes yes.  Alderperson Chandra Coughley was absent.  The motion was carried.

Alderperson Alexander Herman introduced BILL NO. 606 – ORDINANCE NO. 596
AN ORDINANCE APPROVING A SETTLEMENT WITH AT&T SBC LANDLINE, EFFECTIVE WHEN

Section Three The City of Greendale, Missouri, further assigns to the St. Louis County Municipal League $545.11 of its Back Tax Payment, which amount shall be used for the public purpose of reimbursing the League for revenues expended in its legislative and settlement efforts relating to the Lawsuit and to fund future services performed on behalf of the League’s member municipalities.

Alderperson Alexander Herman referred said BILL NO. 606 – ORDINANCE NO. 596 to Attorney Philip Ayers for ITS FIRST READING by TITLE ONLY.    Alderperson Alexander Herman moved to accept BILL NO. 606 – ORDINANCE NO. 596 on ITS FIRST READING by TITLE ONLY.   Alderperson Mable Clark seconded.  Roll call vote, all votes yes.  Alderperson Chandra Coughley was absent.  The motion was carried.

Alderperson Alexander Herman moved to accept BILL NO. 606 – ORDINANCE NO. 596 on ITS SECOND AND FINAL READING by TITLE ONLY.  Alderperson Mable Clark seconded.  Roll call vote, all votes yes.  Alderperson Chandra Coughley was absent.
Alderperson Alexander Herman moved to accept BILL NO. 606 as ORDINANCE NO. 596.  Alderperson Mable Clark seconded.  Roll call vote, all votes yes.  Alderperson Chandra was absent.  The motion was carried.
PUBLIC COMMENTS

Mayor Charles Ellis read a letter from Rev. Pablo Marty, co-pastor of Iglesia Cristiana El Dios Vieviente.  The letter stated the church’s intention to purchase the building at 7567 St. Charles Rock Road, with the purpose of housing their church.  Mayor Ellis stated the city would like to have a good tenant.  However that per the Greendale Ordinance, they could not use that building for a church.  Mayor Ellis stated further that Rev. Marty could go to the Board of Adjustment for a fee of $1,000.00, regarding having the Ordinance changed.  David Ruth, Chairman of Planning & Zoning, stated that Rev. Marty would need to apply for the change through the Planning & Zoning Commission.  Further that there will be a Public Hearing.  Rev. Marty asked how long would the process take.   David Ruth explained that he would have to file an application at the City office requesting a zoning change to have the church in that location.  In addition state their plans for use of the rest of the property.  If the Planning & Zoning Commission is satisfied, a Public Hearing will be scheduled.  City Administrator Brent Bury stated that there is a 15 day Notice required to hold a Hearing, that October 20, would be the next Board Meeting.  City Attorney Philip Ayers suggested that the Rev. Marty and the group seek legal counsel. One of the members of the group, who did not identify herself, asked the board to hurry as the Real Estate Company was holding the property for them.  Alderperson Rene Freels asked what is the earliest the group could know.  City Administrator Brent Bury stated that the zoning change would require a 15 day notice, and that October 20, would be the soonest.

At 9:11 pm, Alderperson Alexander Herman moved to adjourn.  Alderperson Mable Clark moved to adjourn.

Minutes recorded by 

Evelyn B. Topps

City Clerk

 SEQ CHAPTER \h \r 1BILL NO. ____________
ORDINANCE NO. ____________

AN ORDINANCE IMPLEMENTING THE 2007 VIDEO SERVICES PROVIDERS ACT AND THE 2001 PUBLIC RIGHTS OF WAY LAW BY ESTABLISHING REGULATIONS FOR THE PROVISION OF VIDEO SERVICES AND FOR THE PLACEMENT OF UTILITY AND SIMILAR FACILITIES IN THE PUBLIC RIGHTS OF WAY AND ON PRIVATE PROPERTY; EFFECTIVE WHEN. 

WHEREAS, the 94th General Assembly enacted SB284, codified as Sections 67.2675 through 67.2714 RSMo. and known as the “2007 Video Services Providers Act,” which contemplates the pre-emption or expiration of the historical authority of local governments to franchise cable television operators and establishes a state-wide franchise scheme for all video service providers, including cable television operators; and  

WHEREAS, within this context the Act reserves to local governments certain regulatory authority over video service providers, including the imposition of fees on gross revenues attributable to the provision of video services, the establishment of uniform customer service standards, and the regulation of the location and appearance of video service facilities in municipal rights of way and on private property, among other things; and
WHEREAS, the Act supplements in some respects Senate Bill 369, enacted in 2001 and codified as Sections 67.1830 through 67.1848 RSMo. (the Public Rights Of Way Law), which revised and limited the traditional authority of local governments over public rights of way; and     
WHEREAS, the City of Greendale (the “City”) desires to retain and implement such authority as remains to local governments under the Act and the Public Rights Of Way Law by enacting this Ordinance; and
WHEREAS, the City held a public hearing to consider the merits of this Ordinance, after satisfying all publication and notice requirements established by law, and all persons present at such hearings were given an opportunity to be heard and were heard; 


NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF ALDERPERSONS OF THE CITY OF GREENDALE, STATE OF MISSOURI, AS FOLLOWS:

Section 1.
Ratification of Existing Franchises 

A.
To the extent permitted by the 2007 Video Services Providers Act, the Board of Alderpersons of the City of Greendale hereby ratifies all existing agreements, franchises, and ordinances regulating cable television operators and other video service providers, including the imposition of a franchise fee of five percent (5%) imposed on the gross revenues of all such providers, and further declares that such agreements, franchises, and ordinances shall continue in full force and effect until expiration as provided therein, or until pre-empted by the issuance of video service authorizations by the Missouri Public Service Commission or otherwise by law, but only to the extent of said pre-emption.

B.
It shall be unlawful for any person to provide video services, as defined in Section 2 hereof, within the City without either an agreement, franchise, or ordinance approved by the City or a video service authorization issued by the Missouri Public Service Commission. 
Section 2.
Video Service Regulations.

A.
Definitions. The following terms shall have the following meanings unless otherwise defined by context:

"Franchise Area," the total geographic area of the City authorized to be served by an incumbent cable television operator or incumbent local exchange carrier, or affiliate thereof. 

"Gross Revenues," the total amounts billed to subscribers or received from advertisers for the provision of Video Services within the City, including (a) recurring charges for video service, (b) event-based charges for video service, including but not limited to pay-per-view and video-on-demand charges, (c) rental of set top boxes and other video service equipment, (d) service charges related to the provision of video service, including but not limited to activation, installation, repair, and maintenance charges, (e) administrative charges related to the provision of video service, including but not limited to service order and service termination charges, and (f) a pro rata portion of all revenue derived, less refunds, rebates, or discounts, by a video service provider for advertising over the video service network to subscribers, where the numerator is the number of subscribers within the City and the denominator is the total number of subscribers reached by such advertising; but gross revenues do not include (i) discounts, refunds, and other price adjustments that reduce the amount of compensation received by a video service provider, (ii) uncollectibles, (iii) late payment fees, (iv) amounts billed to subscribers to recover taxes, fees, or surcharges imposed on subscribers or video service providers in connection with the provision of video services, including the video service provider fee authorized herein, (v) fees or other contributions for PEG or I-Net support, or (f) charges for services other than video service that are aggregated or bundled with amounts billed to subscribers, provided the video service provider can reasonably identify such charges on books and records kept in the regular course of business or by other reasonable means. Except with respect to the exclusion of the video service provider fee, gross revenues shall be computed in accordance with generally accepted accounting principles.
"Household," an apartment, a house, a mobile home, or any other structure or part of a structure intended for residential occupancy as separate living quarters.

"Low Income household," a household with an average annual household income of less than thirty-five thousand dollars as determined by the most recent decennial census.

"Person," an individual, partnership, association, organization, corporation, trust, or government entity.


"Subscriber," any person who receives video services in the franchise area. 
"Video Service," the provision of video programming provided through wireline facilities, without regard to delivery technology, including Internet protocol technology, whether provided as part of a tier, on demand, or a per channel  basis, including cable service as defined by 47 U.S.C. Section 522(6), but excluding video programming provided by a commercial mobile service provider defined in 47 U.S.C. Section 332(d), or any video programming provided solely as part of and via a service that enables users to access content, information, electronic mail, or other services offered over the public Internet.

“Video Service Authorization," the right of a video service provider or an incumbent cable operator, that secures permission from the Missouri Public Service Commission pursuant to Sections 67.2675 to 67.2714 to offer video service to subscribers.


"Video Service Network," wireline facilities, or any component thereof, that deliver video service, without regard to delivery technology, including Internet protocol technology or any successor technology. The term "video service network" shall include cable television systems.


"Video Service Provider" or “Provider,” any person authorized to distribute video service through a video service network pursuant to a video service authorization.

"Video Service Provider Fee," the fee imposed under Section 2.C hereof.



B.
General Regulations.

1.
A video service provider shall provide written notice to the City at least ten days before commencing video service within the City. Such notice shall also include: 
(a) The name, address and legal status of the provider;

(b)
The name, title, address, telephone number, e-mail address, and fax number of individual(s) authorized to serve as the point of contact between the City and the provider so as to make contact possible at any time (i.e., 24 hours per day, seven days per week); and 

(c)
A copy of the provider’s video service authorization issued by the Missouri Public Service Commission. 

2.
A video service provider shall also notify the City, in writing, within thirty days of (a) any changes in the information set forth in or accompanying its notice of commencement of video service or (b) any transfer of ownership or control of the provider’s business assets.   

3.
A video service provider shall not deny access to service to any group of potential residential subscribers because of the race or income of the residents in the area in which the group resides. A video service provider shall be governed in this respect by Section 67.2707, RSMo. The City may file a complaint in a court of competent jurisdiction alleging a germane violation of this subsection, which complaint shall be acted upon in accordance with Section 67.2711, RSMo.
4.
A video service provider shall comply with all Federal Communications Commission requirements involving the distribution and notification of emergency messages over the emergency alert system applicable to cable operators. Any video service provider other than an incumbent cable operator serving a majority of the residents within a political subdivision shall  comply with this section by December 31, 2007.
5.
A video service provider shall, at its sole cost and expense, indemnify, hold harmless, and defend the City, its officials, boards, board members, commissions, commissioners, agents, and employees, against any and all claims, suits, causes of action, proceedings, and judgments (“claims”) for damages or equitable relief arising out of (i) the construction, maintenance, repair or operation of its video services network, (ii) copyright infringements, and (iii) failure to secure consents from the owners, authorized distributors, or licenses or programs to be delivered by the video service network. Such indemnification shall include, but is not limited to, the City's reasonable attorneys' fees incurred in defending against any such claim prior to the video service provider assuming such defense.  The City shall notify the provider of a claim within seven (7) business days of its actual knowledge of the existence of such claim. Once the provider assumes the defense of the claim, the City may at its option continue to participate in the defense at its own expense. This indemnification obligation shall not apply to any claim related to the provision of public, educational, or governmental channels or programming or to emergency interrupt service announcements.

C.
Video Service Provider Fee. 

1.
Each video service provider shall pay to the City a video service provider fee in the amount of five percent (5%) of the provider's gross revenues on or before the last day of the month following the end of each calendar quarter. The City may adjust the video service provider fee as permitted in Section 67.2689 RSMo.  
2.
A video service provider may identify and pass through on a proportionate basis the video service provider fee as a separate line item on subscribers’ bills.  

3.
The City, not more than once per calendar year and at its own cost,  may audit the gross revenues of any video service provider as provided in Section 67.2691 RSMo. A video service provider shall make available for inspection all records pertaining to gross revenues at the location where such records are kept in the normal course of business.
D.
Customer Service Regulations. 

1.
For purposes of this section, the following terms shall mean:
"Normal business hours", those hours during which most similar businesses in the community are open to serve customers. In all cases the term normal business hours must include some evening hours at least one night per or some weekend hours;
"Normal operating conditions" those service conditions which are within the control of the video service provider. Those conditions which are not within the control of the video service provider include, but are not limited to, natural disasters, civil disturbances, power outages, telephone network outages, and severe or unusual weather conditions. Those conditions which are ordinarily within the control of the video service provider include, but are not limited to, special promotions, pay-per-view events, rate increases, regular peak or seasonal demand periods, and maintenance or upgrade of the video system.

"Service interruption", the loss of picture or sound on one or more video channels.

2.
All video service providers shall adopt and abide by the following minimum customer service requirements.
(a)
Video service providers shall maintain a local, toll-free or collect call  telephone access line which may be available to subscribers 24 hours a day, seven days a week. 

(b)
Video service providers shall have trained company representatives available to respond to customer telephone inquiries during normal business hours. After normal business hours, the access line may be answered by a service or an automated response system, including an answering machine. Inquiries received after normal business hours shall be responded to, by a trained company representative, on the next business day.
(c)
Under normal operating conditions, telephone answer time by a customer representative, including wait time, shall not exceed thirty seconds when the connection is made. If the call needs to be transferred, transfer time shall not exceed thirty seconds. These standards shall be met no less than ninety percent of the time under normal operating conditions, measured on a quarterly basis.

(d)
Under normal operating conditions, the customer will receive a busy signal less than three percent of the time.
(e)
Customer service centers and bill payment locations shall be open at least during normal business hours and shall be conveniently located.
(f)
Under normal operating conditions, each of the following standards shall be met no less than ninety-five percent of the time measured on a quarterly basis:
(i) 
Standard installations shall be performed within seven business days after an order has been placed. "Standard" installation are those that are located up to one hundred and twenty-five feet from the existing distribution system.
(ii) 
Excluding conditions beyond the control of the operator, the video service provider shall begin working on "service interruptions" promptly and in no event later than twenty-four hours after the interruption becomes known. The video service provider must begin actions to correct other service problems the next business day after notification of the service problem.
(iii) 
The "appointment window" alternatives for installations, service calls, and other installation activities will be either a specific time or, at maximum, a four-hour time block during normal business hours. The operator may schedule service calls and other installation activities outside of normal business hours for the express convenience of the customer.
(iv) 
A video service provider shall not cancel an appointment with a customer after the close of business on the business day prior to the scheduled appointment.

(v) 
If a video service provider's representative is running late for an appointment with a customer and will not be able to keep the appointment as scheduled, the customer must be contacted. The appointment shall be rescheduled, as necessary, at a time convenient for the customer.

(g)
Refund checks shall be issued promptly, but no later than either (a) the customer's next billing cycle following resolution of the request or thirty days, which ever is earlier, or (b) the return of the equipment supplied by the video service provider if the service is terminated;

(h)
Credits for service shall be issued no later than the customer's next billing cycle following the determination that a credit is warranted.

(i)
Video service providers shall not disclose the name or address of a subscriber for commercial gain to be used in mailing lists or for other commercial purposes not reasonably related to the conduct of the businesses of the video service provider or its affiliates, as required under 47 U.S.C. Section 551, including all notice requirements. Video service providers shall provide an address and telephone number for a local subscriber to use without toll charge to prevent disclosure of the subscriber's name or address.
3.
As required by Section 67.2692 RSMo., this Section 2.D shall be enforced only as follows:

(a)
Each video service provider shall implement an informal process for handling inquiries from the City and customers concerning billing issues, service issues, and other complaints. If an issue is not resolved through this informal process, the City may request a confidential nonbinding mediation with the video service provider, with the costs of such mediation to be shared equally between the City and the video service provider. 

(b)
In the case of repeated, willful, and material violations of the provisions of this section by a video service provider, the City may file a complaint on behalf of a resident harmed by such violations with Missouri’s Administrative Hearing Commission seeking an order revoking the video service provider's Public Service Commission authorization. The City or a video service provider may appeal any determination made by the Administrative Hearing Commission under this section to a court of competent jurisdiction, which shall have the power to review the decision de novo. The City shall not file a complaint seeking revocation unless the video service provider has been given 60 days notice to cure alleged breaches but has failed to do so.


E.
Public, Educational, and Government Access Programming.

1.
Each video service provider shall designate the same number of channels for noncommercial public, educational, or governmental ("PEG") use a required of the incumbent cable television franchisee as of August 28, 2007.

2.
Any PEG channel that is not substantially utilized by the City may be reclaimed and programmed by the video service provider at the provider's discretion. If the City finds and certifies that a channel that has been reclaimed by a video service provider will be substantially utilized, the video service provider shall restore the reclaimed channel within 120 days. A PEG channel shall be considered "substantially utilized" when 40 hours per week are locally programmed on that channel for at least three consecutive months. In determining whether a PEG channel is substantially utilized, a program may be counted not more than four times during a calendar week.

3. 
The operation of any PEG access channel and the production of any programming that appears on each such channel shall be the sole responsibility of the City or its duly appointed agent receiving the benefit of such channel, and the video service provider shall bear only the responsibility for the transmission of the programming on each such channel to subscribers. The City must deliver and submit to the video service provider all transmissions of PEG content and programming in a manner or form that is capable of being accepted and transmitted by such video service provider holder over its network without further alteration or change in the content or transmission signal. Such content and programming must be compatible with the technology or protocol utilized by the video service provider to deliver its video services. The video service provider shall cooperate with the city to allow the City to achieve such compatibility.
4. 
The City shall make the programming of any PEG access channel available to all video service providers in a nondiscriminatory manner. Each video service provider shall be responsible for providing the connectivity to the City’s or its duly appointed agent's PEG access channel distribution points existing as of August 27, 2007. Where technically necessary and feasible, video service providers shall use reasonable efforts and shall negotiate in good faith to interconnect their video service networks on mutually acceptable rates, terms, and conditions for the purpose of transmitting PEG programming. A video service provider shall have no obligation to provide such interconnection to a new video service provider at more than one point per headend, regardless of the number of political subdivisions served by such headend. The video service provider requesting interconnection shall be responsible for any costs associated with such interconnection, including signal transmission from the origination point to the point of interconnection. Interconnection may be accomplished by direct cable microwave link, satellite, or other reasonable method of connection acceptable to the person providing the interconnect. 

5.
The franchise obligation of an incumbent cable operator to provide monetary and other support for PEG access facilities existing on August 27, 2007 shall continue until the date of franchise expiration (ignoring any termination by notice of issuance of a video service authorization) or January 1, 2012, whichever is earlier. Any other video service provider shall have the same obligation to support PEG access facilities as the incumbent cable operator, but if there is more than one incumbent, then the incumbent with the most subscribers as of August 27, 2007. Such obligation shall be pro-rated, depending on the nature of the obligation, as provided in Section 67.2703.8, RSMo. The City shall notify each video service provider of the amount of such fee on an annual basis, beginning one year after issuance of the video service authorization.
6.
A video service provider may identify and pass through as a separate line item on subscribers’ bills the value of monetary and other PEG access support on a proportionate basis.

F.
Compliance with Other Regulations.

All video service providers shall comply with the right of way use and zoning regulations established in Sections 3 and 4 of this Ordinance and with all other applicable laws and regulations.   

Section 3.
Public Right of Way Use Regulations.

A.
Definitions. The following terms shall have the following meanings unless otherwise defined by context:

“City Facilities,” any Facilities located Within the Public Rights of way and owned by the City.


“City Manager,” the manager or administrator of the City or such other person designated by the City to hear appeals as provided in Section 3.E hereof.

“Director,” the City’s Public Works Director or such other person designated by the Mayor to administer and enforce this Ordinance.

"Emergency Rights of Way (or “ROW”) Work," includes but is not limited to ROW Work made necessary by exigent circumstances to repair, control, stabilize, rectify, or correct an unexpected or unplanned outage, cut, rupture, leak, or any other failure of a Facility when such failure results or could result in danger to the public or a material delay or hindrance to the provision of Service.

“Facilities,” a network or system, or any part thereof, used for providing or delivering a Service and consisting of one or more lines, pipes, wires, cables, fibers, conduit facilities, cabinets, poles, vaults, pedestals, boxes, appliances, antennas, transmitters, radios, towers, gates, meters, appurtenances, or other equipment. 

"Person" an individual, partnership, limited liability corporation or partnership, association, joint stock company, trust, organization, corporation, or other entity, or any lawful successor thereto or transferee thereof. 

"Person(s) Having Facilities Within the Rights of way," any Person having ownership or control of Facilities located Within the Rights of way.  

"Rights of Way" or “ROW,” unless otherwise restricted herein, the surface, the air space above the surface, and the area below the surface of any public street, highway, lane, path, alley, sidewalk, boulevard, drive, bridge, tunnel, parkway, waterway, public easement, or sidewalk in which the City now or hereafter holds any interest, which, consistent with the purposes for which it was dedicated, may be used for the purpose of installing and maintaining Facilities. "Rights of way" shall not include (i) City Facilities or the City’s property other than ROW, such as city-owned or operated buildings, parks, or other similar property, (ii) airwaves used for cellular, non-wire telecommunications or broadcast services, (iii) easements obtained by ROW Users on private property, (iv) railroad rights of way or ground used or acquired for railroads, or (iv) Facilities owned and used by the City for the transmission of one or more Services. No reference herein to "Rights of way" shall be deemed to be a representation or guarantee by the City that its interest or other right to control the use of such property is sufficient to permit its use for the delivery of Service.

“Rights of Way (or “ROW”) Permit,” a permit granted by the City to a ROW User for ROW Work.

“Rights of Way (or “ROW”) User,” a Person performing ROW Work Within the Rights of way. A ROW User shall not include ordinary vehicular or pedestrian use.

“Rights of Way (or “ROW”) Work,” action by a ROW User to (i) install, change, replace, relocate, remove, maintain or repair Facilities Within the Rights of way, or (ii) to conduct work of any kind Within or adjacent to the Rights of way that results in an excavation, obstruction, disruption, damage or physical invasion or impact of any kind to the Rights of way or the use thereof.  The routine inspection of Facilities shall not be considered ROW Work unless the inspection requires the conduct of any of the activities or actions noted herein.    

“Service,” providing or delivering an economic good or an article of commerce, including, but not limited to gas, telephone, cable television, Internet, open video systems, video services, alarm systems, steam, electricity, water, telegraph, data transmission, petroleum pipelines, sanitary or storm water sewerage or any similar or related service, to one or more Persons located within or outside of the City by use of Facilities located within the rights of way. 

“Within" means in, along, under, over, or across rights of way. 

B.
ROW Permits.

1.
Application Requirements.
(a)
Any Person desiring to perform ROW Work must first apply for and obtain a ROW Permit, in addition to any other building permit, license, easement, franchise, or authorization required by law. In the event of a need for Emergency ROW Work, the Person conducting the work shall as soon as practicable notify the City of the location of the work and shall apply for the required ROW Permit as soon as practicable following the commencement of the work, not to exceed the third business day thereafter. The Director may design and issue general permits for Emergency ROW Work for several different locations or throughout the City.  

(b)
An application for a ROW Permit shall be submitted to the Director. The Director may design and make available standard forms for such Applications, requiring such information as allowed by law and as the Director determines in his or her discretion to be necessary and consistent with the provisions of this Ordinance and to accomplish the purposes of this Ordinance.  Each Application shall at minimum contain the following information for the proposed ROW Work, unless otherwise waived by the Director:

(i)
The name, address and telephone number of a representative whom the City may notify or contact at any time (i.e., 24 hours per day 7 days per week) concerning the work; 
(ii)
If different from the Applicant, the name, address, and telephone number of the Person on whose behalf the proposed work is to be performed;
(iii)
A description of the proposed work, including a conceptual master plan and an engineering site plan or other technical drawing or depiction showing the nature, dimensions, location, and description of the Applicant's proposed work or Facilities, their proximity to other Facilities that may be affected by the proposed work, and the number of street crossings and their locations and dimensions, if applicable; 
(iv)
Projected commencement and termination dates and anticipated duration of the work or, if such dates are unknown, a representation that the Applicant shall provide the Director with reasonable advance notice of such dates once they are determined;

(v)
Copies of any required certificates of insurance or performance and maintenance bonds.



(c)
The information required by the Application may be submitted in the form maintained by the Applicant, provided it is responsive to the Application's requirements, and the Applicant shall be allowed a reasonable amount of time to complete the Application based on the amount of data or information requested or required.   



(d)
Each such Application shall be accompanied by the following payments:

(i)
An application fee approved by the City to cover the cost of processing the Application;

(ii)
Any other amounts due to the City from the Applicant, including but not limited to prior delinquent fees, costs, and any loss, damage, or expense suffered by the City because of the Applicant’s prior work in the Rights of way or for any emergency actions taken by the City, but the Director may modify this requirement to the extent the Director determines any such fees to be in good-faith dispute.

(e)
Applicants shall participate in any joint planning, construction and advance notification of such work, including coordination and consolidation of any excavation of or disturbance to the Rights of way, as directed by the Director. When deemed necessary to accomplish the goals of this Section and to the extent permitted by law the City reserves the right, when feasible and reasonable, to require the sharing of Facilities by ROW Users.  Applicants shall cooperate with each other and other ROW Users and the City for the best, most efficient, least intrusive, most aesthetic, and least obtrusive use of the Rights of way.

(f)
The Director shall establish procedures allowing Applicants to ascertain whether existing capacity may be available from other Persons utilizing the Rights of way along the intended path of any proposed work. The Director shall also maintain indexes of all ROW Permits issued, both by the ROW User and by the affected Rights of way.
2.
Application Review and Determination.
(a) 
The Director shall promptly review each completed Application for a ROW Permit and shall grant or deny all such Applications as provided herein within thirty-one (31) days of receipt thereof. Unless the Application is denied, the Director shall issue a ROW Permit upon determining that the Applicant (i) has submitted all necessary information, (ii) has paid the appropriate fees and (iii) is in full compliance with this Ordinance and all other City ordinances. The Director may establish procedures for bulk processing of Applications and periodic payment of fees to avoid excessive processing and accounting costs.

(b) 
It is the intention of the City that interference with, damage to, excavation or disruption of, or the placement of Facilities Within, the City's Rights of way should be minimized and limited in scope to the extent allowed by law to achieve the purposes of this Ordinance. When reasonable and necessary to accomplish such purposes, the Director may require as alternatives to the proposed ROW Work either less disruptive methods or different locations for Facilities, provided that any required alternative (i) shall not increase expenses by more than ten percent (10%) of the Applicant's costs for the work as proposed, (ii) shall not result in a decline of service quality, and (iii) shall be competitively neutral and nondiscriminatory. The Director shall justify to the Applicant that the required alternative is reasonable and necessary.
(c)
Upon receipt of an Application, the Director shall determine whether any portion of the Rights of way will be affected by the proposed work and whether the interference, disruption, or placement of Facilities will be more than minor in nature.  In determining whether the proposed work is more than minor in nature the Director shall consider the nature and scope of the work, its location and duration, and its effect on the Rights of way, the use thereof, and neighboring properties.

(i)  
If the Applicant can show to the Director’s reasonable satisfaction that the work involves no interference, disruption, excavation, or damage to, or only minor interference, with, the Rights of way, or that the work does not involve the placement of Facilities or involves time-sensitive maintenance, then the Director shall promptly grant the ROW Permit. 

(ii)
If the Director determines that the effect on the Rights of way will be more than minor in nature and no exemption under the above paragraph (c)(i) or any other provision of this Ordinance applies, the Director shall schedule and coordinate the work and grant the ROW Permit accordingly.  When reasonable and necessary to accomplish the purposes of this Ordinance, the Director may postpone issuance of a ROW Permit, and may give public notice of the Application in an attempt to identify whether other Person(s) intend to do work in the same area within a reasonable period of time, so that all ROW Work in the area can be coordinated. Due regard shall be accorded Applicants that are required by any law, rule, regulation, license, or franchise to provide Service to the area defined in the Application. The Director shall not impose any coordination or scheduling requirements that prevent or unreasonably delay an Applicant's access to the ROW or that create a barrier to entry.

(d)
Each ROW Permit issued by the Director shall include:

(i)
Projected commencement and termination dates or, if such dates are unknown at the time the permit is issued, a provision requiring the ROW User to provide the Director with reasonable advance notice of such dates once they are determined; 

(ii)
Length of affected Rights of way, number of road crossings, and identification and description of any pavement or curb cuts included in the work;  

(iii) Information regarding scheduling and coordination of work, if necessary; 

(iv) The location of any of the Applicant’s Facilities, both those proposed and existing, and the location of any known Facilities owned by another Person that may be affected by the proposed work; 

(v) An acknowledgement and representation by the Applicant to comply with the terms and conditions of the ROW Permit and this Ordinance; and

(vi) Such conditions and requirements as are deemed reasonably necessary by the Director to protect structures and other Facilities in the Rights of way from damage, to restore such Rights of way, and any structures or Facilities, to ensure the reasonable continuity and sight-lines of pedestrian and vehicular traffic, and to protect property values, the aesthetics of adjoining properties and neighborhoods, and the public health, safety and welfare.

(e)
The Director may deny an Application, if denial is deemed to be in the public interest, for the following reasons:

(i)
Delinquent fees, costs or expenses owed by the Applicant;

(ii)
Failure to provide information required by the Application or this Ordinance; 

(iii)
The Applicant being in violation of the provisions of this Ordinance or other pertinent and applicable City ordinances;

(iv)
Failure to return the ROW to its previous condition under previously issued ROW Permits or after prior excavations by the Applicant;

(v)
For reasons of environmental, historic or cultural sensitivity, as defined by applicable federal, state or local law; 

(vi)
For the Applicant's refusal to comply with alternative ROW Work methods, locations, or other reasonable conditions required by the Director; and   

(vii)
For any other reason to protect the public health, safety and welfare, provided that such denial does not fall within the exclusive authority of the Missouri Public Service Commission or interfere with a ROW User's right of eminent domain of private property, and provided further that such denial is imposed on a competitively neutral and nondiscriminatory basis. 

3.
Permit Revocation and Ordinance Violations.

(a)
The Director may revoke a ROW Permit without fee refund after notice and an opportunity to cure, but only in the event of a substantial breach of the terms and conditions of the permit or this Ordinance. Prior to revocation the Director shall provide written notice to the ROW User identifying any substantial breach and allowing a reasonable period of time not longer than thirty (30) days to cure the problem, which cure period may be immediate if certain activities must be stopped to protect the public safety. The cure period shall be extended by the Director on good cause shown by the ROW User. A substantial breach includes, but is not limited to, the following:

(i)
A material violation of a provision of the ROW Permit or this Ordinance;

(ii)
An evasion or attempt to evade any material provision of the ROW Permit or this Ordinance, or the perpetration or attempt to perpetrate any fraud or deceit upon the City or its residents;

(iii)
A material misrepresentation of fact in the ROW Permit Application;

(iv)
A failure to complete ROW Work by the date specified in the ROW Permit, unless an extension is obtained or unless the failure to complete the work is due to reasons beyond the ROW User's control; and

(v)
A failure to correct, upon reasonable notice and opportunity to cure as specified by the Director, work that does not conform to applicable national safety ordinances, industry construction standards, this Ordinance or any other applicable ordinances, provided that City standards are no more stringent than those of a national safety ordinance.

(b)
Any breach of the terms and conditions of a ROW permit shall also be deemed a violation of this Ordinance, and in lieu of revocation the Director may initiate prosecution of the ROW User for such violation.


C.
Work in the ROW. 

1.
Jurisdiction, Inspection and Stop Work Orders.

(a)
All Facilities and ROW Work shall be subject to inspection by the City and the supervision of all federal, state and local authorities having jurisdiction in such matters to ensure compliance with all applicable laws, ordinances, departmental rules and regulations, and the ROW Permit.

(b)
The Director shall have full access to all portions of the ROW Work and may issue stop work orders and corrective orders to prevent unauthorized work or substandard work as established in subsection 7 hereof. Such orders:  




(i)
May be delivered personally or by certified mail to the address(es) listed on the Application for the ROW Permit or the Person in charge of the construction site at the time of delivery;




(ii)
Shall state that substandard work or work not authorized by the ROW Permit is being carried out, summarize the substandard or unauthorized work and provide a period of not longer than thirty (30) days to cure the problem, which cure period may be immediate if certain activities must be stopped to protect the public safety; and 

(iii)
May be enforced by equitable action in the Circuit Court of St. Louis County, Missouri, and in such case the Person responsible for the substandard or unauthorized work shall be liable for all costs and expenses incurred by the City in enforcing such orders, including reasonable attorney's fees, in addition to any and all penalties established in this Ordinance.

2.
Underground Facilities.

(a)
In conjunction with the City’s long-standing policy favoring underground construction, no Person may erect, construct or install new poles or other Facilities above the surface of the Rights of way without the written permission of the City, unless the City’s authority has been pre-empted by state or federal law. Such permission may be granted through a ROW Permit when other similar Facilities exist above-ground or when conditions are such that underground construction is impossible, impractical or economically unfeasible, as determined by the City, and when in the City’s judgment the above-ground construction has minimal aesthetic impact on the area where the construction is proposed. 

(b)
During installation of Facilities and to the extent authorized by law, existing underground conduits shall be used whenever feasible and permitted by the owner thereof.

(c)
In the case of new construction or property development, the developer or property owner shall give reasonable written notice, to other potential ROW users as directed by the City, of the particular date on which open trenching will be available for installation of Facilities. Costs of trenching and easements required to bring Facilities within the development shall be borne by the developer or property owner; except that if the Facilities are not installed within five (5) working days of the date the trenches are available, as designated in the notice given by the developer or property owner, then once the trenches are thereafter closed, the cost of new trenching shall be borne by the Person installing the Facilities.

3.
Above-Ground Facilities.
(a)
The Director may designate certain locations or Facilities in the ROW to be excluded from use by the Applicant for its Facilities, including, but not limited to (i) ornamental or similar specially-designed street lights, (ii) designated historic areas, (iii) Facilities, equipment, structures, or locations that do not have electrical service adequate or appropriate for the proposed Facilities or cannot safely bear the weight or wind loading thereof, (iv) Facilities, equipment, structures, or locations that in the reasonable judgment of the Director are incompatible with the proposed Facilities or would be rendered unsafe or unstable by the installation, and (v) Facilities, equipment, structures, or locations that have been designated or planned for other use or are not otherwise available for use by the Applicant due to engineering, technological, proprietary, legal, or other limitations or restrictions.   

(b)
Above-ground Facilities shall be a neutral color and shall not be bright, reflective, or metallic. Black, gray and tan shall be considered neutral colors, as shall any color that blends with the surrounding dominant color and helps to camouflage the Facilities. Facilities shall be located in such a manner as to reduce or eliminate their visibility. A sight-proof landscape screen may be required for any authorized above-ground Facilities taller than three (3) feet in height or covering in excess of four (4) square feet in size. Such screening shall be sufficient to reasonably conceal the Facility. A landscape plan identifying the size and species of landscaping materials shall be approved by the Director prior to installation of any Facility requiring landscape screening. The Person Having Facilities Within the ROW shall be responsible for the installation, repair, or replacement of screening materials. Alternative screening or concealment may be approved by the Director to the extent it meets or exceeds the purposes of these requirements. 

(c)
Above-ground Facilities shall be constructed and maintained in such a manner so as not to emit any unnecessary or intrusive noise and shall comply with all other applicable regulations and standards established by the City or state or federal law. 

(d)
If the application of this subsection excludes locations for above-ground Facilities to the extent that the exclusion conflicts with the reasonable requirements of the Applicant, the Director shall cooperate in good faith with the Applicant to attempt to find suitable alternatives, but such alternatives may exceed the cost increase limitation established by Section 3.B.2(b)  and the City shall not be required to incur any financial cost or to acquire new locations for the Applicant.

4.
Relocation of Equipment and Facilities.


(a)
In the event of an emergency, or where construction equipment or Facilities create or are contributing to an imminent danger to health, safety, or property, the City may, to the extent allowed by law, remove, re-lay, or relocate such construction equipment, or the pertinent parts of such Facilities, without charge to the City for such action or for restoration or repair.  The City shall attempt to notify the Person Having Facilities Within the ROW prior to taking such action, but the inability to do so shall not prevent same. Thereafter, the City shall notify the Person Having Facilities Within the ROW as soon as practicable.

(b)
At the City’s direction, all Facilities shall be moved underground and the cost shall be solely the obligation of the Person Having Facilities Within The ROW (or as otherwise allowed or required by law).

(c)
At the City’s direction, a Person Having Facilities Within the ROW shall protect, support, disconnect, relocate, or remove Facilities, at its own cost and expense, when necessary to accommodate the construction, improvement, expansion, relocation, or maintenance of streets or other public works or to protect the ROW or the public health, safety, or welfare.

(d)
A Person Having Facilities Within the ROW shall, on the reasonable request of any Person and after reasonable advance written notice, protect, support, disconnect, relocate, or remove Facilities to accommodate such Person, and the actual cost, reasonably incurred, of such actions shall be paid by the Person requesting such action.  The Person Having Facilities Within the ROW taking such action may require such payment in advance. 

(e)
Rather than relocate Facilities as requested or directed, a ROW User may abandon the facilities if approved by the City as provided in subsection 6 of this Section. 

(f)
No action hereunder shall be deemed a taking of property, and no Person shall be entitled to any compensation therefore.  No location of any Facilities Within the Rights of way shall be a vested interest.

5.
Property Repair and Alterations.

(a)
During any ROW Work, the Person doing the work shall protect from damage any and all existing structures and property belonging to the City and any other Person.  Any and all Rights of way, public property, or private property disturbed or damaged during the work shall be repaired or replaced by the Person doing the work or the Person on whose behalf the work is being done, and such Person shall immediately notify the owner of the fact of any damaged property.  Such repair or replacement shall be completed within a reasonable time specified by the Director and to the Director’s satisfaction. 

(b)
Any alteration to the existing water mains, sewerage or drainage system or to any City, state or other public structures or facilities in the Rights of way required on account of the construction, installation, repair or maintenance of Facilities Within the Rights of way shall be made at the sole cost and expense of the owner of such Facilities.  

6.
Removal, Abandonment, Transfer, and Relocation of Facilities.

(a)
If a Person Having Facilities Within the ROW (i) installs the Facilities Within the ROW without having complied with the requirements of this Ordinance or (ii) abandons the Facilities, the City may require the removal of the Facilities, remove the Facilities at the expense of the Person Having Facilities Within the ROW, or require the transfer of the Facilities as provided herein.

(b)
If the City requires removal of the Facilities, the Person shall obtain a ROW Permit and shall abide by all requirements of this Ordinance. The liability, indemnity, insurance and bonding requirements required herein shall continue in full force and effect during and after the period of removal and restoration and until full compliance by the Person with the terms and conditions of the ROW Permit and the requirements of this Ordinance. 

(c)
If the Person fails to remove the Facilities after having been directed to do so, the City may, to the extent permitted by law, have the removal done at the Person’s expense. Alternatively, the City may permit the abandonment, without removal, of the Facilities if the Director determines that abandonment is not likely to prevent or significantly impair the future use, repair, excavation, maintenance, or construction of the ROW.

(d)
If the Person fails to remove the Facilities after having been directed to do so, the City may, to the extent permitted by law, decide that the ownership of the Facilities should be transferred to the City, or to such Person as directed by the City. In either case the owner of the Facilities shall submit a written instrument, satisfactory in form to City, transferring to the City, or to such Person as directed by the City, ownership of the Facilities. The City may sell, assign, or transfer all or part of the Facilities so transferred.

(e)
The City shall not remove or seek to possess or transfer the Facilities until thirty (30) days have passed following written notice by the Director to the Person Having Facilities Within The ROW of the City's intent to so act. The Director may choose not to act on good cause shown by the Person Having Facilities Within the ROW. 

7.
Standards for ROW Work.tc \l2 "(c)
Construction Standards.
(a)
Except for Emergency ROW Work as provided in Section 3.B.1(a), ROW Work shall be performed only upon issuance and in accordance with the requirements of a ROW Permit.  At all times during the work, ROW Permits shall be conspicuously displayed at the work site and shall be available for inspection by the Director.   

(b)
If at any time it appears that the duration or scope of the ROW Work is or will become materially different from that allowed by the ROW Permit, the ROW User shall inform the Director.  The Director may issue a waiver, an extension or a revised ROW Permit, or require that the ROW User reapply for a ROW Permit in accordance with all requirements of this Ordinance.

(c)
ROW Users shall not open or encumber more of the Rights of way than is reasonably necessary to complete the ROW Work in the most expeditious manner or allow excavations to remain open longer than is necessary to complete the work. 

(d)
All ROW Work that affects vehicular or pedestrian traffic shall be properly signed, barricaded, and otherwise protected at the ROW User’s expense. The ROW User shall be responsible for providing adequate traffic control to the area surrounding the work as determined by the Director.

(e)
The ROW User shall perform the ROW Work at such times that will allow the least interference with the normal flow of traffic and the peace and quiet of the neighborhood, as permitted by the Director. Unless otherwise provided by the Director in the Permit, non-Emergency ROW Work on arterial and collector streets may not be accomplished during the hours of 7:00 a.m. to 8:30 a.m. and 4:00 p.m. to 6:00 p.m. in order to minimize disruption of traffic flow.

(f)
The ROW User shall notify the City no less than three (3) working days in advance of any ROW Work that would require any street closure or would reduce traffic flow to less than two (2) lanes of moving traffic for more than four (4) hours.  Except in the event of Emergency ROW Work, no such closure shall take place without notice and prior authorization from the City.

(g)
All ROW Work shall be in accordance with all applicable sections of the Occupational Safety and Health Act of 1970, the National Electrical Safety Code, and other federal, state, or local laws and regulations that may apply, including, without limitation, local health, safety, construction and zoning ordinances, and laws and accepted industry practices, all as hereafter may be amended or adopted.  In the event of a conflict among ordinances and standards, the most stringent ordinance or standard shall apply (except insofar as that ordinance or standard, if followed, would result in Facilities that could not meet requirements of federal, state or local law). 

(h)
All Facilities shall be installed and located to cause minimum interference with the rights and convenience of property owners, other ROW Users and the City. Facilities shall not be placed where they will disrupt or interfere with other Facilities or public improvements, or obstruct or hinder in any manner the various utilities serving the residents and businesses in the City or public improvements.

(i)
All Facilities shall be of good and durable quality.

(j)
All ROW Work shall be conducted in accordance with good engineering practices, performed by experienced and properly trained personnel so as not to endanger any Person or property or to unreasonably interfere in any manner with the Rights of ways or legal rights of any property owner, including the City, or unnecessarily hinder or obstruct pedestrian or vehicular traffic.

(k)
All safety practices required by law shall be used during ROW Work, including commonly accepted methods and devices to prevent failures and accidents that are likely to cause damage, injury, or nuisance to the public.

(l)
Any contractor or subcontractor of a ROW User must be properly licensed under laws of the State and all applicable local ordinances, and each contractor or subcontractor shall have the same obligations with respect to its work as a ROW User would have pursuant to this Ordinance. A ROW User (i) must ensure that contractors, subcontractors and all employees performing ROW Work are trained and experienced, (ii) shall be responsible for ensuring that all work is performed consistent with the ROW Permit and applicable law, (iii) shall be fully responsible for all acts or omissions of contractors or subcontractors, (iv) shall be responsible for promptly correcting acts or omissions by any contractor or subcontractor, and (v) shall implement a quality control program to ensure that the work is properly performed.

(m)
A ROW User shall not place or cause to be placed any sort of signs, advertisements or other extraneous markings on the Facilities or in the ROW, whether relating to the ROW User or any other Person, except such necessary minimal markings approved by the City as necessary to identify the Facilities for service, repair, maintenance or emergency purposes or as may be otherwise required to be affixed by applicable law or regulation.

(n)
Unless otherwise approved in writing by the City, a ROW User shall not remove, cut, or damage any trees, or their roots, Within the ROW. 

(o) 
Street crossings will be bored at the direction of the Director.
8.
Restoring and Maintaining the Rights of Way.

(a)
To complete any ROW Work, the ROW User shall restore the ROW and surrounding areas, including but not limited to any pavement, foundation, concrete slabs or curbs, screening, landscaping, or vegetation and shall comply with other reasonable conditions of the Director. Restoration of the ROW shall be completed within the dates specified in the ROW Permit unless the Director issues a waiver, extension or a new or revised ROW Permit.  

(b)
It shall be the duty of any Person making an excavation in the ROW to backfill such excavations and restore the surface in accordance with the City’s minimum prescribed standards for such surfaces or the following standards, as determined by the Director.
(i)
If the excavations are made in the improved portion of the ROW, twelve (12) inches of granular backfill will be placed over exposed Facilities, and controlled low strength material (CLSM) will fill the hole within eight (8) inches of the finished surface for concrete pavements. There will be a plastic membrane placed between the rock base and the CLSM to prevent the material from bleeding into the rock base. The remaining eight (8) inches will be restored by placing a twenty-eight-day minimum strength, four thousand, five hundred (4,500) psi concrete mix.

(ii)
If the excavations are made in the improved portion of an asphalt or combination street, twelve (12) inches of granular backfill will be placed over exposed Facilities, and CLSM will fill the hole within nine (9) inches of the finished surface. There will be a plastic membrane placed between the rock base and the CLSM to prevent the material from bleeding into the rock base. The remaining nine (9) inches will be restored by placing a six-inch thick, twenty-eight-day minimum strength, four thousand, five hundred (4,500) psi concrete mix under a three-inch asphalt concrete lift of type C mix to meet existing grades

(iii)
Construction of asphalt driveway entrances in residential ROW will be constructed of six (6) inches of compacted rock base and three (3) inches of type C asphalt concrete mix. Construction of asphalt driveway entrances in commercial ROW will be constructed of four (4) inches of compacted rock base, seven and one-half (7.5) inches of type X and three (3) inches of type C asphalt concrete mix. Concrete driveway approaches will consist of a four-inch compacted rock base and be a minimum of six (6) inches thick in residential ROW and eight (8) inches thick in commercial ROW.
(c)
If a ROW User fails to restore the ROW within the date specified either by the ROW Permit, or any extension thereof as granted by the Director, the City may perform its own restoration. The City may also opt to perform its own restoration regardless of any failure by the ROW User, in which case the ROW Permit, or any amendment or revision thereto, shall note such option. In either event, if the City performs the restoration the ROW User shall be responsible for reimbursing the City's reasonable actual restoration costs within thirty (30) days of invoice.  

(d)
Every ROW User to whom a ROW Permit has been granted shall guarantee for a period of four (4) years the restoration of the ROW in the area where the ROW User conducted excavation. During this period the ROW User shall, upon notification from the Director, correct all restoration work to the extent necessary as required by the Director. Said work shall be completed within a reasonable time, not to exceed thirty (30) calendar days from receipt of the Director’s notice unless otherwise permitted by the Director. If a ROW User fails to restore the ROW within the time specified, the City may perform the work and the ROW User shall be responsible for reimbursing the City's reasonable actual restoration costs within thirty days of invoice. The Director may extend the cure period on good cause shown.
(e)
A ROW User shall not be relieved of the obligation to complete the necessary right-of-way restoration and maintenance because of the existence of any performance bond required by this Ordinance.

9.
Any Person performing ROW Work shall provide written notice to all property owners within one hundred and eighty-five (185) feet of the site at least 48 hours prior to any installation, replacement or expansion of its Facilities. Notice shall include a reasonably detailed description of work to be done, the location of work, and the time and duration of the work.

D.
Bonds; Insurance; Surety; Indemnification; Penaltiestc \l1 "8a
Insurance; Surety; Indemnification.



1.
Performance and Maintenance Bonds.tc \l2 "(a)
Performance Bond.
(a)
Prior to any ROW Work a ROW User shall establish in the City's favor a performance and maintenance bond in an amount to be determined by the Director to ensure the restoration of the Rights of way. The bond shall continue in full force and effect for a period of twenty-four (24) months following completion of the work.  The Director shall have the authority to extend the maintenance bond period for up to an additional twenty four (24) months. The Director may waive this requirement when the work involves no or only minor disruption or damage to the Rights of way. The Director shall waive this requirement when the ROW User has twenty-five million dollars ($25,000,000.00) in net assets and does not have a history of noncompliance with state and local regulations.
(b)
If a ROW User fails to complete the ROW Work in a safe, timely, and competent manner, or if the completed restorative work fails without remediation within the time period for the bond (as determined by the Director), then after notice and a reasonable opportunity to cure there shall be recoverable, jointly and severally from the principal and surety of the bond any damages or loss suffered by the City as a result, including the full amount of any compensation, indemnification, or cost of removal or abandonment of any property of the ROW User and the cost of completing work Within or restoring the Rights of way, plus a reasonable allowance for attorneys' fees, up to the full amount of the bond.  The City may also recover against the bond any amount recoverable against a security fund or letter of credit where such amount exceeds that available under a security fund or letter of credit.

(c)
Upon completion of ROW Work to the satisfaction of the Director and upon lapse of the bond period, including any extension by the Director, the City shall release the bond. 

(d)
The bond shall be issued by a surety with an “A” or better rating of insurance in Best's Key Rating Guide, Property/Casualty Edition, shall be subject to the approval of the City’s attorney and shall contain the following endorsement:

"This bond may not be cancelled, or allowed to lapse, until sixty (60) days after receipt by the City, by certified mail, return receipt requested, of a written notice from the issuer of the bond of intent to cancel or not to renew."

(e)
In lieu of the bond required herein, the ROW User may establish in the City’s favor such other security as the Director may determine to be commensurate with the noted bonding requirements, including but not limited to an annual bond to be maintained in the minimum amount of twenty-five thousand dollars ($25,000.00).

2.
Insurancetc \l2 "(a)
Insurance Required.
(a)
All ROW Users shall maintain, for the duration of any ROW Work and, when applicable, for as long as the ROW User has Facilities Within the Rights of way, at least the following liability insurance coverage: worker's compensation and employer liability insurance to meet all requirements of Missouri law and commercial general liability insurance with respect to the construction, operation, and maintenance of the Facilities, and the conduct of the ROW User's business in the City, in the minimum amounts of:

(i)
$2,000,000 for property damage resulting from any one accident;

(ii)
$5,000,000 for personal bodily injury or death resulting from any one accident; and

(iii)
$2,000,000 for all other types of liability. 

These insurance requirements shall not be construed to limit the liability of any Person or to impose any liability on the City or to waive any sovereign immunity.

(b)
All insurance policies shall be with sureties qualified to do business in the State of Missouri, with an “A” or better rating of insurance by Best's Key Rating Guide, Property/Casualty Edition, and in a form approved by the City.



(c)
All insurance policies shall be available for review by the City, and a ROW User having Facilities within the Rights of way shall keep on file with the City current certificates of insurance.

(d)
All general liability insurance policies shall name the City, its officers, boards, board members, commissions, commissioners, agents, and employees as additional insureds and shall further provide that any cancellation or reduction in coverage shall not be effective unless thirty (30) days' prior written notice thereof has been given to the Director.  A ROW User shall not cancel any required insurance policy without submission of proof that it has obtained alternative insurance that complies with this Ordinance.

(e)
The Director may exempt in writing from these insurance requirements any self-insured ROW User, provided that the ROW User demonstrates to the Director’s satisfaction that the ROW User’s self-insurance plan is commensurate with said requirements and that the ROW User has sufficient resources to meet all potential risks, liabilities and obligations contemplated by the requirements of this Ordinance. The Director may require a security fund or letter of credit as a condition to a self-insured’s exemption. The Director shall waive this requirement when the ROW User has twenty-five million dollars ($25,000,000.00) in net assets and does not have a history of noncompliance with applicable regulatory law.
3.
Indemnification.tc \l2 "(e)
Indemnification.
(a)
Any ROW User granted a ROW Permit, and any Person Having Facilities Within the Rights of way, as partial consideration for the privilege granted, shall, at its sole cost and expense, indemnify, hold harmless, and defend the City, its officials, boards, board members, commissions, commissioners, agents, and employees, against any and all claims, suits, causes of action, proceedings, and judgments for damages or equitable relief arising out of (i) any ROW Work, including but not limited to the construction, maintenance, repair, or replacement of the of Facilities, (ii) the operation of its Facilities, (iii) failure to secure consents from landowners, or (iv) any actions taken or omissions made by the Person pursuant to the authority of this Ordinance.

(b)
The foregoing indemnity provisions include, but are not limited to, the City's reasonable attorneys' fees incurred in defending against any such claim, suit, or proceeding prior to the Person assuming such defense.  The City shall notify a Person of claims and suits within seven (7) business days of its actual knowledge of the existence of such claim, suit, or proceeding. Once a Person assumes such defense, the City may at its option continue to participate in the defense at its own expense. 

(c)
Notwithstanding anything to the contrary contained in this Ordinance, the City shall not be so indemnified or reimbursed in relation to any amounts attributable to (i) the City's own negligence, willful misconduct, intentional or criminal acts, or (ii) the City acting in a proprietary capacity to deliver Service(s) within the City.  

(d)
Recovery by the City of any amounts under insurance, a performance bond, or otherwise does not limit a Person’s duty to indemnify the City in any way; nor shall such recovery relieve a Person of amounts owed to the City, or in any respect prevent the City from exercising any other right or remedy it may have.

4.
Penalties.

Any Person violating any provision of this Ordinance shall, upon conviction by the City's municipal court, be punished by a fine not to exceed one thousand dollars ($1,000.00) or by imprisonment not to exceed ninety (90) days, or by both such fine and imprisonment.  Each day the violation continues may be charged as a separate offense.

E.
Dispute Resolutions, Appeals and Arbitrationtc \l1 "10a
Miscellaneous Provisions.

1.
The Director shall make a final determination as to any matter concerning the grant, denial or revocation of a ROW Permit as provided in this Ordinance. On the request of an Applicant or a ROW User and within a reasonable period of time, the Director also shall make a final determination as to any other issue relating to the use of the ROW, the imposition of any fee or the application of any provision of this Ordinance, provided, however, that this review shall not apply to matters being prosecuted in the municipal court. Any final determination of the Director shall be subject to review as provided herein.    

2.
Any Person aggrieved by a final determination of the Director may appeal in writing to the City Administrator within five business (5) days thereof. The appeal shall assert specific grounds for review, and the City Administrator shall render a decision on the appeal within fifteen (15) business days of receipt affirming, reversing, or modifying the determination of the Director. The City Administrator may extend this time period for the purpose of any investigation or hearing deemed necessary. A decision affirming the Director's determination shall be in writing and supported by findings establishing the reasonableness of the decision.

3.
Any Person aggrieved by the final determination of the City Administrator may file a petition for review pursuant to Chapter 536 of the Revised Statutes of Missouri, as amended, in the Circuit Court of the County of St. Louis. Such petition shall be filed within thirty (30) days after the City Administrator’s final determination. 

4.
Arbitration and Mediation.
(a)
On agreement of the parties and in addition to any other remedies, any final decision of the City Manager may be submitted to mediation or binding arbitration. 

(b)
In the event of mediation, the City Administrator and the Applicant or ROW User shall agree to a mediator. The costs and fees of the mediator shall be borne equally by the parties, and each party shall pay its own costs, disbursements and attorney fees.

(c)
In the event of arbitration, the City Administrator and the Applicant or ROW User shall agree to a single arbitrator. The costs and fees of the arbitrator shall be borne equally by the parties. If the parties cannot agree on an arbitrator, the matter shall be resolved by a three-person arbitration panel consisting of one arbitrator selected by the City Administrator, one arbitrator selected by the Applicant or ROW User, and one person selected by the other two arbitrators, in which case each party shall bear the expense of its own arbitrator and shall jointly and equally bear with the other party the expense of the third arbitrator and of the arbitration. Each party shall also pay its own costs, disbursements and attorney fees.
F.
Miscellaneous.

1.
After the completion of ROW Work the ROW User shall provide to the City as-built drawings, maps or other comparable records as determined by the Director, drawn to scale and certified to the City as reasonably depicting the location of all Facilities constructed pursuant to the ROW Permit.  Such records may be provided to the Director in the form maintained by the ROW User, but when available to the ROW User, shall be submitted in automated formats that are compatible with City Systems, as determined by the Director, or in hard copy otherwise.

2.
Upon failure of a ROW User to commence, pursue or complete any ROW Work required by law or by the provisions of this Ordinance to be done in any street, within the time prescribed and to the reasonable satisfaction of the City, the City may, at its option, after thirty (30) days notice, cause such work to be done and the ROW User shall pay to the City the cost thereof in the itemized amounts reported by the City to the ROW User within thirty (30) days after receipt of such itemized report.

3.
Upon ten (10) days written notice and with the supervision of the City, or as otherwise provided by law, a ROW User shall have the authority to trim trees that overhang Rights of way of the City so as to prevent the branches of such trees from coming in contact with its Facilities, at its own expense subject to the supervision and direction of the City. Nothing in this paragraph shall authorize the trimming of trees on private property without permission of the property owner.  All cut materials shall be properly disposed.

4.
During ROW Work by a ROW User the City shall have the right to install, and to thereafter maintain, at its own cost in any excavation to or other applicable disturbance of the ROW any parallel facilities of its own that do not unreasonably interfere with the operations of other Facilities.


5.
tc \l2 "(d)
Interference with Public Projects.Nothing in this Ordinance shall be in preference or hindrance to the right of the City and any board, authority, commission or public service corporation of the City to use or occupy the Rights of way or to perform or carry on any public works or public improvements of any description.

Section 4.
Zoning and Police Power Regulations. 

A.
Definitions. The following terms shall have the following meanings unless otherwise defined by context:
“Director,” the City’s Public Works Director or such other person designated to administer and enforce this Ordinance.

“Facilities,” a network or system, or any part thereof, used for providing or delivering a Service and consisting of one or more lines, pipes, irrigation systems, wires, cables, fibers, conduit facilities, cabinets, poles, vaults, pedestals, boxes, appliances, antennas, transmitters, radios, towers, gates, meters, appurtenances, or other equipment. 

"Person" an individual, partnership, limited liability corporation or partnership, association, joint stock company, trust, organization, corporation, or other entity, or any lawful successor thereto or transferee thereof. 

“Facilities Permit,” a permit granted by the City for placement of Facilities on private property.

“Service,” providing or delivering an economic good or an article of commerce, including, but not limited to gas, telephone, cable television, Internet, open video systems, video services, alarm systems, steam, electricity, water, telegraph, data transmission, petroleum pipelines, sanitary or storm water sewerage or any similar or related service, to one or more Persons located within or outside of the City using Facilities located within the City. 

B. Facilities Permits.


1.
Any Person desiring to place Facilities on private property must first apply for and obtain a Facilities Permit, in addition to any other building permit, license, easement, franchise, or authorization required by law. The Director may design and make available standard forms for such applications, requiring such information as allowed by law and as the Director determines in his or her discretion to be necessary and consistent with the provisions of this Ordinance and to accomplish the purposes of this Ordinance. Each application shall at minimum contain the following information, unless otherwise waived by the Director:

(a)
The name of the Person on whose behalf the Facilities are to be installed and the name, address, and telephone number of a representative whom the City may notify or contact at any time (i.e., 24 hours per day 7 days per week) concerning the Facilities;
(b)
A description of the proposed work, including a site plan and such plans or technical drawings or depictions showing the nature, dimensions, and description of the Facilities, their location, and their proximity to other Facilities that may be affected by their installation.  

2.
Each such application shall be accompanied by an application fee approved by the City to cover the cost of processing the application.

3.
Application Review and Determination.
(a) 
The Director shall promptly review each application and shall grant or deny the application within thirty-one (31) days. Unless the Application is denied pursuant to subparagraph (d) hereof, the Director shall issue a Facilities Permit upon determining that the applicant (i) has submitted all necessary information, (ii) has paid the appropriate fees and (iii) is in full compliance with this Ordinance and all other City ordinances. The Director may establish procedures for bulk processing of applications and periodic payment of fees to avoid excessive processing and accounting costs.

(b)
It is the intention of the City that proposed Facilities will not impair public safety, harm property values or significant sight-lines, or degrade the aesthetics of the adjoining properties or neighborhood, and that the placement and appearance of Facilities on private property should be minimized and limited in scope to the extent allowed by law to achieve the purposes of this section. To accomplish such purposes the Director may impose conditions on Facilities Permits, including alternative landscaping, designs, or locations, provided that such conditions are reasonable and necessary, shall not result in a decline of service quality, and are competitively neutral and nondiscriminatory. 

(c)
An applicant receiving a Facilities Permit shall promptly notify the Director of any material changes in the information submitted in the application or included in the permit. The Director may issue a revised Facilities Permit or require that the applicant reapply for a Facilities Permit.

(d)
The Director may deny an application, if denial is deemed to be in the public interest, for the following reasons:

(i)
Delinquent fees, costs or expenses owed by the applicant;

(ii)
Failure to provide required information; 

(iii)
The applicant being in violation of the provisions of this Ordinance or other City ordinances;

(iv)
For reasons of environmental, historic or cultural sensitivity, as defined by applicable federal, state or local law; 

(v)
For the applicant's refusal to comply with reasonable conditions required by the Director; and   

(vi)
For any other reason to protect the public health, safety and welfare, provided that such denial does not fall within the exclusive authority of the Missouri Public Service Commission and is imposed on a competitively neutral and nondiscriminatory basis. 

4.
Permit Revocation and Ordinance Violations.

(a)
The Director may revoke a Facilities Permit without fee refund after notice and an opportunity to cure, but only in the event of a substantial breach of the terms and conditions of the permit or this Ordinance. Prior to revocation the Director shall provide written notice to the responsible Person identifying any substantial breach and allowing a reasonable period of time not longer than thirty (30) days to cure the problem, which cure period may be immediate if certain activities must be stopped to protect the public safety. The cure period shall be extended by the Director on good cause shown. A substantial breach includes, but is not limited to, the following:

(i)
A material violation of the Facilities Permit or this Ordinance;

(ii)
An evasion or attempt to evade any material provision of the Permit or this Ordinance, or the perpetration or attempt to perpetrate any fraud or deceit upon the City or its residents;

(iii)
A material misrepresentation of fact in the permit application;

(iv)
A failure to complete Facilities installation by the date specified in the Permit, unless an extension is obtained or unless the failure to complete the work is due to reasons beyond the applicant’s control; and

(v)
A failure to correct, upon reasonable notice and opportunity to cure as specified by the Director, work that does not conform to applicable national safety ordinances, industry construction standards, or the City's pertinent and applicable ordinances, including but not limited to this Ordinance, provided that City standards are no more stringent than those of a national safety ordinance.

(b)
Any breach of the terms and conditions of a Facilities Permit shall also be deemed a violation of this Ordinance, and in lieu of revocation the Director may initiate prosecution of the Applicant or the Facilities Owner for such violation.


5.
Appeals and Alternative Dispute Resolution.

(a) 
Any Person aggrieved by a final determination of the Director may appeal in writing to the City Administrator within five business (5) days thereof. The appeal shall assert specific grounds for review, and the City Manager shall render a decision on the appeal within fifteen (15) business days of its receipt affirming, reversing or modifying the determination of the Director. The City Administrator may extend this time period for the purpose of any investigation or hearing deemed necessary. A decision affirming the Director's determination shall be in writing and supported by findings establishing the reasonableness of the decision. Any Person aggrieved by the final determination of the City Administrator may file a petition for review pursuant to Chapter 536 of the Revised Statutes of Missouri, as amended, in the Circuit Court of the County of St. Louis. Such petition shall be filed within thirty (30) days after the City Administrator’s final determination. 

(b) 
On agreement of the parties and in addition to any other remedies, any final decision of the City Administrator may be submitted to mediation or binding arbitration. 

(i)
In the event of mediation, the City Administrator and the applicant shall agree to a mediator. The costs and fees of the mediator shall be borne equally by the parties, and each party shall pay its own costs, disbursements and attorney fees.

(ii)
In the event of arbitration, the City Administrator and the applicant shall agree to a single arbitrator. The costs and fees of the arbitrator shall be borne equally by the parties. If the parties cannot agree on an arbitrator, the matter shall be resolved by a three-person arbitration panel consisting of one arbitrator selected by the City Administrator, one arbitrator selected by the Applicant or Facilities Owner, and one person selected by the other two arbitrators, in which case each party shall bear the expense of its own arbitrator and shall jointly and equally bear with the other party the expense of the third arbitrator and of the arbitration. Each party shall also pay its own costs, disbursements and attorney fees.
C.
Facilities Regulations.


1.
The following general regulations apply to the placement and appearance of Facilities:

(a)
Facilities shall be placed underground, except when other similar Facilities exist above-ground or when conditions are such that underground construction is impossible, impractical or economically unfeasible, as determined by the City, and when in the City’s judgment the above-ground construction has minimal aesthetic impact on the area where the construction is proposed. Facilities shall not be located so as to interfere, or be likely to interfere, with any public facilities or use of public property.
(b)
Facilities shall be located in such a manner as to reduce or eliminate their visibility. Non-residential zoning districts are preferred to residential zoning districts. Preferred locations in order of priority in both type districts are (a) thoroughfare landscape easements, (b) rear yards, and (c) street side yards on a corner lot behind the front yard setback. Placements within side yards not bordered by a street or within front yards are discouraged.

(c) 
Facilities shall be a neutral color and shall not be bright, reflective, or metallic. Black, gray and tan shall be considered neutral colors, as shall any color that blends with the surrounding dominant color and helps to camouflage the Facilities. Sight-proof screening, landscape or otherwise, may be required for Facilities taller than three (3) feet in height or covering in excess of four (4) square feet in size. Such screening shall be sufficient to reasonably conceal the Facility. A landscape plan identifying the size and species of landscaping materials shall be approved by the Director prior to installation of any Facility requiring landscape screening. The Person responsible for the Facilities shall be responsible for the installation, repair, or replacement of screening materials. Alternative concealment may be approved by the Director to the extent it meets or exceeds the purposes of these requirements. 

(d)
Facilities shall be constructed and maintained in a safe manner and so as to not emit any unnecessary or intrusive noise and in accordance with all applicable provisions of the Occupational Safety and Health Act of 1970, the National Electrical Safety Code, and all other applicable federal, state, or local laws and regulations. 

(e)
No Person shall place or cause to be placed any sort of signs, advertisements, or other extraneous markings on the Facilities, except such necessary minimal markings approved by the City as necessary to identify the Facilities for service, repair, maintenance or emergency purposes or as may be otherwise required to be affixed by applicable law or regulation.

(f)
If the application of this subsection excludes locations for Facilities to the extent that the exclusion conflicts with the reasonable requirements of the applicant, the Director shall cooperate in good faith with the applicant to attempt to find suitable alternatives, but the City shall not be required to incur any financial cost or to acquire new locations for the applicant.

2.
Any Person installing, repairing, maintaining, removing, or operating Facilities, and the Person on whose behalf the work is being done, shall protect from damage any and all existing structures and property belonging to the City and any other Person. Any and all rights of way, public property, or private property disturbed or damaged during the work shall be repaired or replaced, and the responsible Person shall immediately notify the owner of the fact of the damaged property. Such repair or replacement shall be completed within a reasonable time specified by the Director and to the Director’s satisfaction. 

3.
The applicant shall provide written notice to all property owners within one hundred and eighty-five (185) feet of the site at least 48 hours prior to any installation, replacement or expansion of its Facilities. Notice shall include a reasonably detailed description of work to be done, the location of work, and the time and duration of the work.

4.
At the City’s direction, a Person owning or controlling Facilities shall protect, support, disconnect, relocate, or remove Facilities, at its own cost and expense, when necessary to accommodate the construction, improvement, expansion, relocation, or maintenance of streets or other public works or to protect the ROW or the public health, safety, or welfare.



5.
If a Person installs Facilities without having complied with the requirements of this Ordinance or abandons the Facilities, said Person shall remove the Facilities, and if the Person fails to remove the Facilities within a reasonable period of time, the City may, to the extent permitted by law, have the removal done at the Person’s expense. 
6.
Facilities shall be subject to all other applicable regulations and standards as established as part of the City Code, including but not limited to building codes, zoning requirements and rights of way management regulations in addition to the regulations provided herein.


Section  5 .
Any person found guilty of violating any provision of this Ordinance shall be punished by a fine not to exceed $1,000.00, or by imprisonment not to exceed 90 days, or by both such fine and imprisonment, and each day the violation continues shall constitute a separate offense.     




Section  6 .
It is hereby declared to be the intention of the City Council that each and every part, section and subsection of this Ordinance shall be separate and severable from each and every other part, section and subsection hereof and that the City Council intends to adopt each said part, section and subsection separately and independently of any other part, section and subsection.  In the event that any part of this Ordinance shall be determined to be or to have been unlawful or unconstitutional, the remaining parts, sections and subsections shall be and remain in full force and effect.

Section  7.
This Ordinance shall be in full force and effect from and after its passage and approval according to law.

Section 8.  
This Ordinance supersedes all ordinances or parts of ordinances adopted prior hereto which are in conflict herewith, to the extent of such conflict.

Passed and approved this _____ day of ______________, 2009.







_____________________________ 







MAYOR

ATTEST:

__________________________ 

CITY CLERK

__________________________ 

CITY ATTORNEY

